Medicare Denials and Appeals

Changes in How You Handle Medicare Fees

In the Medicare Benefits Policy Manual, Chapter 15, Section 40, it states:

“Where a valid ABN is given, subsequent denial of the claim relieves the non-opt-
out physician/practitioner, or other supplier, of the limitation on charges that
would apply if the services were covered.”

| received the following from Medicare:

“CMS policy staff have confirmed that this language applies only to practitioners
who are eligible to opt out of the Medicare program. Chiropractors are not eligible
to opt out. Therefore, chiropractors are in fact subject to the limiting charge. We
will work on revising this language in the future to make the manual instructions a
bit more clear.”This is yet one more instance where Medicare policy
interpretation is contradictory and confusing.

Therefore, to keep it simple, once a patient reaches Maintenance status, continue
to bill what you were billing while under active treatment.

If you are a Par provider continue to bill your regular fee or the Medicare
approved fee, whichever you were billing previously.

If you are a Non-Par provider do not bill above the limiting charge.

Hopefully, the national associations will get some clarification on this in the
future.

Medicare Appeals

From time to time, Medicare will deny a claim. These denials are counted as errors.
They also give you a clear indication of the accuracy of your Medicare procedures.
Appeal ALL denials.

Step One: The Telephone Reopening:

e “Minor errors or omissions in an initial determination may be corrected only
through the contractor’s reopening process. Since it is neither cost efficient or
necessary for contractors to correct clerical errors through the appeals process,
requests for adjustments to claims resulting from clerical errors must be
handled and processed as reopenings.

e In situations where a provider, supplier, or beneficiary requests an appeal and
the issue involves a minor error or omission, irrespective of the request for an
appeal, contractors shall treat the request as a request for a 1re0pening.”1

e Reopenings are a discretionary action on the part of the contractorA
contractor’s decision to reopen a claim determination is not an initial
determination and is therefore not appealable.

e Requesting a reopening does not toll the timeframe to request an appeal.

e Reopenings are separate and distinct from the appeals process.

! Medicare Claims Processing Manual, Chapter 29, Section 200(D)



Medicare Appeals
There are five levels of appeal

e Redetermination

e Reconsideration

e Administrative Law Judge (ALJ) Hearing

e Departmental Appeals Board (DAB) Review
e Federal Court Review

Collections

e Medicare has changed the rules regarding collection of overpayments.
e Even though some levels of appeal have up to a 180 day limit for filing,
Medicare will start collection actions after 30 days.

e An appeal will delay a collection action.
e Start your appeal as soon as possible.

Who Can File An Appeal

According to the Medicare Benefits Policy Manual, Chapter 29, Section 210, the
following person or entity has appeal rights.

The beneficiary.

A participating supplier. (a physician is defined as a supplier)Non-participating
suppliers accepting assignment of a claim for items or services (but only for the
items or services which they have billed on an assigned basis).A non-participating
physician not billing on an assigned basis but who may be responsible for making
a refund to the beneficiary under §1842(1)(1) of the Act for services furnished to a
beneficiary that are denied on the basis of section 1862(a)(1) of the Act, has party
status with respect to the claim at issue.A provider or supplier who otherwise does
not have the right to appeal may appeal when the beneficiary dies and there is no
other party available to appeal. See 8210.1 for information on determining
whether there is another party available to appeal.

Neither the contractor nor CMS is considered a party to an appeal at the
redetermination or reconsideration levels, and therefore does not have the right to
appeal or to participate as a party at this stage in the administrative appeals
process.If you are a non-participating who has not collected from the patient then
you need to get an Assignment of Appeal Rights.

Assignment of Appeal Rights

Only a provider or supplier that is not a party to the initial determination and
furnished an item or service to the beneficiary may accept the transfer of a
beneficiary’s appeal rights for that item or service.

You must use form CMS-20031



Redetermination

e “A redetermination is the first level of appeal and is a second look at the claim
and supporting documentation and is made by a different employee.”2

e “The time limit for filing a request for redetermination is 120 days form the
date of receipt of the notice of initial determination. The notice of initial
determination is presumed to be received 5 days from the date of the notice
unless there is evidence to the contrary.”

e “There is no minimum monetary threshold to be met for filing a
redetermination.™

e This is the level where you present supporting documentation.Appeal requests
submitted electronically via a facsimile or secure Internet portal/application
shall be considered to have been received in writing.

e Use Form CMS 20027 to file a request for redetermination. This form is
located at; http://www.cms.hhs.gov/CMSForms/. Click on “CMS Forms” at
the left of the page.

e The reason that you do not agree with the determination should be that; “The
services were medically necessary.”

e Your relationship to the beneficiary is “Provider”.

e Attach supporting documentation at this time.

e Supporting documentation should include: History, initial exam, re-exam,
treatment plan, and outcome assessment forms from before and after the
disputed date(s) of service.

e The decision must be rendered and mailed within 60 days.

e Unfavorable and partially favorable results will be sent by mail.

e Favorable results will usually be reported in the Remittance Advice (RA) or
Medicare Summary Notice (MSN).

Reconsideration

e The reconsideration is the next level of appeal if your redetermination is not in
your favor.

e The request for reconsideration must be filed with the Qualified Independent
Contractor (QIC) specified on the redetermination notice.

e The request for reconsideration must be made within 180 days of receipt of
the redetermination.

e There is no minimum monetary threshold to be met for a reconsideration.

e Use the form CMS20033 to file a request for reconsideration. This form is
located at; http://www.cms.hhs.gov/CMSForms/. Click on “CMS Forms” at
the left of the page.

e Your reason should be the same as for the redetermination.

e If you have any additional information to send, send it now. This is your last
chance.

2 Medicare Claims Processing Manual, Chapter 29, Section 310
¥ Medicare Claims Processing Manual, Chapter 29, Section 240
* Medicare Claims Processing Manual, Chapter 29, Section 220, Chart 1
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The QIC will request the file from the contractor and it should have
everything that was used for the redetermination.

The QIC has 60 days to process the reconsideration and render a decision.
If the reconsideration is favorable, you will receive payment within 30 to 60
calendar days.

Administrative Law Judge (ALJ) Hearing

A hearing before an Administrative law Judge (ALJ) is your next level of
appeal.

“To receive an ALJ hearing, a party to the QIC’s reconsideration must file a
written request for an ALJ hearing with the entity specified in the QIC’s
reconsideration.”

The request must be filed within 60 days of receipt of notice of the QIC’s
reconsideration and the amount in controversy must be $140 or more.

A key point to remember here is that you (the doctor) are the appellant if you
started the appeal and took the case through the two previous steps.

Use the form CMS20034 for the ALJ appeal. This form is located at;
http://www.cms.hhs.gov/CMSForms/. Click on “CMS Forms” at the left of
the page.

Copies of this completed form need to go to all parties.

You (the doctor) are the appellant.

Your information (but not your name) is placed under the section marked
“Provider”.

The beneficiary’s name and address is placed in the section marked
“Beneficiary”.

You can choose to have a hearing (which you must attend) or have a decision
based on the evidence in the case.

You may attach additional evidence but you need a very good reason why you
are just now presenting it.

Sign the form as the appellant.

Questions A and B are answered as appropriate. You may appeal multiple
claims and/or beneficiaries at this level.

Question C is “no” as you are the appellant.

The last two sections are not completed, as you are not representing the
beneficiary.

Attach a copy of the reconsideration determination.

Steps in the hearing process.

Before the hearing.

o You and your representative, if you have one, may look at the
evidence in your case file and under certain circumstances, you may be
able to submit new evidence.

o Itisvery important that you submit any new evidence within 10
days of receiving the Notice of Hearing.At the hearing.

o The ALJ explains the issues in your case and may question you and
any witnesses you bring to the hearing.



http://www.cms.hhs.gov/CMSForms/

o The ALJ may ask other witnesses, such as a doctor or other experts, to
come to the hearing.

o You and the witnesses answer questions under oath. The hearing is
informal, but we do make audio recordings.After the hearing.

o The ALJ issues a written decision after considering all the evidence.

o The ALJ sends you and your representative, if you have one, a copy of
the decision.This will give you an overview of information on the ALJ

review.
e For additional information go to: http://www.hhs.gov/omha/needtoknow.html.

Departmental Appeals Board (DAB) Review

e The next level of appeal is to the Departmental Appeals Board (DAB).
You have 60 days from the date of receipt of the ALJ hearing decision.
There is no minimum dollar amount required for a DAB review.
There is no form for filing this level of review.
Requests for review must be made to the DAB or the ALJ Hearing Office.

Federal Court Review
e This is the last level of appeal.
e You have 60 days from receipt of DAB decision or declination of review by
the DAB to file with the US District Court.

e The amount in controversy must be at least $1,400.°

CHART 2 - Where to File and Appeal

Part A* Part B
Redetermination FI Carrier
Reconsideration QIC QIC

Carrier or HHS OMHA

FI or HHS OMHA Field Field Office if heard by a

ALJ Hearing Office if heard by a QIC

QIC
I DAB or ALJ Hearing DAB or ALJ Hearing
DAE Review Office Office

*Includes part B claims filed with the FI.

® All information was obtained from Medicare Claims Processing Manual, Chapter 29
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CHART 1 - The Medicare Fee-for-Service Appeals Process

1. Redetermination 120 days from date of None
receipt of the notice initial
determination
2. Reconsideration 180 days from date of None
receipt of the
redetermination
3. Administrative Law 60 days from the date of At least $100 remains in
Judge (ALJ) Hearing receipt of the controversy.* For requests
reconsideration filed on or after January 1.

2006, at least $110 remains
in controversy.

4. Departmental Appeals 60 days from the date of None

Board (DAB) Review receipt of the ALJT hearing
decision

5. Federal Court Review 60 days from date of receipt | At least $1,050 remains in
of DAB decision or controversy.* For requests
declination of review by filed on or after January 1,
DAB 2006, at least $1.090

remains in controversy.

* Beginning in 2005, for requests made for an ALJ hearing or judicial review, the dollar
amount in controversy requirement will increase by the percentage increase in the
medical care component of the consumer price index for all urban consumers (U.S. city
average) for July 2003 to the July preceding the year involved. Any amount that is not a
multiple of $10 will be rounded to the nearest multiple of $10.

Lawyer
e The level at which you choose to bring a lawyer into this process is
completely up to you.
e The first two levels are designed to be handled by the provider or the
beneficiary.

Appointing a Representative

e A party may appoint any individual, including an attorney, to act as his/her
representative in dealings with the contractor.

e A representative may be appointed at any point in the appeals process.

e The appointment of a representative is valid for one year from the date signed by
both the party and the appointed representative.New appeals may be initiated by
the representative within the 1-year timeframe.

e You can use form CMS-1696 to appoint a representative.

e The representative must sign the CMS-1696 or other conforming written
instrument within 30 calendar days of the date the beneficiary or other party
signs in order for the appointment to be valid.



